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A /ORDER
PER Waseem Ahmed, Accountant Member:-

This appeal by the assessee is directed againsirtlee of Commissioner of
Income Tax (Appeals)-6, Kolkata dated 09.07.201Bao@ng to assessment year
2010-11. Penalty levied by Assessing Officer u/4(2)(c) of the Income Tax Act,
1961 (hereinafter referred to as ‘the Act’) vids brder dated 30.04.2013.

Shri S.P. Datta, Ld. Advocate appeared on behalseéssee and Shri Saurbh Kumar,

Ld. Departmental Representative appeared on behRiévenue.

2. Sole effective issue raised by assessee i$th&IT(A) erred in confirmed the
addition made by Assessing Officer &%0,98,667/- on account of penalty levied u/s.
271(1)(c) of the Act.



ITA No.1084/Kol/2015 A.yleal
Sh. Sachindra Nath Kayal ~ Vs. 1TO Wd-23D), Page 2

3. The assessee, during the year under considerfz® sold its long term assets
and earned an income ¥%3,33,336/- only as capital gains. However, theugmned
income was not offered to tax but the disclosuréhefsame was made in the balance
sheet filed along with the income tax return. Thaant of capital gains was shown
as investment in LIC Market Plus. Thus, it is cldzat the assessee has earned long
term capital gain which was not offered to tax thgtourse was made in the balance-
sheet. However, AO in the quantum assessment bedemade the addition of Long
Term Capital Gains earned by assessee and initiaee@enalty proceedings and he
finally imposed the penalty u/s 271(1)(c) of thet Aar *10,98,667/- to the extent of
100% of tax sought to be evaded.

4. Aggrieved, assessee preferred an appeal befdreCLT(A). The assessee
before Ld. CIT(A) submitted that the LTCG incomesweot offered to tax due to lack
of knowledge of income tax and amount of capitahgavas duly disclosed in the
balance sheet. Therefore, it cannot be said themecwas concealed deliberately.
However, Ld. CIT(A) disregarded the contention séessee and confirmed the order
of AO by observing as under:-

“6. | have considered the facts of the case anapipellant’s submissions. | find that
the undisputed factual position is that the appellaad not declared any long term
capital gains on amount of sale of land but hadcldised the sales proceeds as
increased in capital in his balance sheet alonghvitie corresponding investment.
The appellant accepted the addition in the assessared paid the demand raised.
He has prayed for deletion of the penalty on theugd of ignorance of the person
preparing the computation of income and paymernhefentire demand. In my view,
the appellant’s explanation is very vague and tdciied. It is very difficult to accept
that the appellant omitted to disclose the huge wamof long-term capital gain only
on account of ignorance. The appellant’'s explamat@annot be accepted to be
satisfactory or bona-fide. It was observed by then'Hle Delhi High Court, while
holding that penalty has to be imposed where theebgnt is not able to show that
the mistake/omission is bonafide, in the case om@issioner of Income-tax v. Zoom
Communication (P) Ltd.[2010] 191 Taxman 179 (D€[AN10] 327 ITR 510
(Delhi)/[2010] 2233 CTR 465 (Delhi)as follows:
‘The Court cannot overlook the fact that only a Bnpercentage of the
Income-tax Returns are picked up for scrutinyhd fissessee makes a claim
which is not only incorrect in law but is also wlyolvithout any basis and the
explanation furnished by him for making such amlé not found to be bona
fide, it would be difficult to say that he wouldlshot be liable to penalty
under section 271(1)(c) of the Act. If we take thew that a claim which is
wholly untenable in law and has absolutely no fatiwh on which it could be
made, the assessee would not be liable to imposfipenalty, even if he was
not acting bona fide while making a claim of thigture, that would give
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licence to unscrupulous assessee to make wholgnahte and unsustainable
claims without there being any basis for makingrthe the hope that their
return would not be picked up for scrutiny and tinyuld be assessed on the
basis of self-assessment under section 143(1)ecfAth and even if their case
is selected for scrutiny, they can get away mebglyaying the tax, which in
any case, was payable by them. The consequenceal Wweuthat the persons
who make claims of this nature, actuated by a rii@éaintention to evade tax
otherwise payable by them would get away withowyipg the ax legally
payable by them, if their case are not picked upstoutiny. This would take
away the deterrent effect which these penalty giows in the Act have.’

7. Considering the above observations of the Hen®burt and the failure of the
appellant to discharge the onus put on him by enggian 1 to section 271(1)(c) to
establish that the explanation given by him in tielato the addition is bona fide, it
has to be held that the Assessing Officer rightiposed penalty of Rs.10,98,667/- on
the appellant. The fact that the appellant paid Huditional tax payable on the
enhanced income does not provide him immunity fromputation of the amount of
tax sought to be evaded in terms of explanation detction271(1)(c).The penalty f
Rs.10,98,667/- imposed by the Assessing Officamrmed. “

Being aggrieved by this order of Ld. CIT(A) assessame in second appeal before

us.

5. Before us Ld. AR for the assessee filed pap@khbshich is running pages

from 1 to 30 and he reiterated the same argumbatsatere made before Ld. CIT(A)

whereas Ld. DR vehemently relied on the order ahArities Below.

6. We have heard the rival contentions of both plagties and perused the
material available on record. In it undisputed fHwt assessee has earned LTCG
which was not offered to tax. It is also undisputkdt the disclosure of the same
made in balance-sheet of the assessee. Thus, wahabtnon- offering of LTCG to
the tax was not deliberate. It was out of ignoramicassessee. In such circumstances,
the penalty u/s. 271(1)(c) of the Act cannot beddvin holding so, we find support
and guidance from the judgment of Hon'ble RajastHagh Court in the case of
Chandrapal Bagga vs. Income-Tax Appellate Triburai 31.01.2003 Equivalent
citations (2003) 182 CTR Raj, 185, 2003 261 ITRR&, wherein the Hon'ble Court
has held:-

“11. When the assessee has disclosed the transactitiich is the basis for capital
gains tax and though wrongly claimed exemption ftbencapital gains tax, but that
cannot be a case of penalty under Section 271(df(t)e Income-tax Act, 1961. If it
has claimed any exemption after disclosing theveeie basic facts and under
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ignorance of the provisions of the Act of 1961, antloffered that amount for tax, in
such cases, penalty should not be imposed. In sasbs rather it is the duty of the
Assessing Officer to ask for further details andttae income if it is liable to tax and
that has been done in this case.

12. In view of these facts on record, we see nsardo sustain the order of the
Tribunal. The order of the Tribunal is set asidedgenalty is cancelled. The appeal
stand allowed accordingly.”

In the background of the above discussions andepest we, therefore hold that
imposition of penalty in the present case cannadustained and the same is directed
to be cancelled. We order accordingly.

7. In the result, assessee’s appeal stands allowed.

Order pronounced in open court on 26/12/2017
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